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PRELIMINARY STATEMENT 


This is an appeal from the order and judgment of the 


United States District Court for the Southern District of 


New York dated August 20, 1976. (I.B. Wyatt, J) 


ISSUES PRESENTED FOR REVIEW 

1. Whether the acts of defendants constitute or 
rise to the status of violations of plaintiffs' Constitu- 
tional Rights. 

2. Whether the Court below should have exercised 


Pendent Jurisdiction therein. 


STATEMENT OF THE CASE 
A. Nature of the Case 

This is an action for Declaratory Relief and 
Damages pursuant to Title 28 U.S.C.A. Sections 2201 and 
2202 for violation of plaintiffs’ rights under the Fifth, 


Seventh, Ninth, Thirteenth and Fourteenth Amendments of the 


United States Constitution. 
B. Course of Proceedings in the Court below. 

The action was commenced by service of a summons 
and complaint upon defendants Chase Manhattan Bank, N.A., 
Willard Cohen and Max Sirkus which was complete on about 


July 2, 1976. (A 3,4) 


Defendant Sirkus did not appear and defendant Robert 


Breakstone was not served heroin. 


& 


aga 
Defendants Chase Manhattan Bank, N.A., and Willard Cohen 


interposed a motion to dismiss under Rule 12 (b) (1) and 12 (b) 


(6) of the Federal Rules of Civil Practice, on about auly 2, 


1976. (A 26) The motion was argued on August 9, 1976 and was 
granted by memorandum decision dated August 9, 1976, and 
judgment dated August 20, 1976. (A 34,35. On Spetember 10, 1976, 
plaintiffs filed their notice of appeal. (A 36) 

FACTS 

Plaintiff, Syntax Time Sharing, Ltd., (Syntax) was a 
Domestic Corporation engaged in Electronic Data Processing Con- 
sulting Services inter alia, Systems Design and Analysis and 
Facilities Management to Banks. Plaintiff Albert L. Barksdale, 
Jr., (Barksdale) was a Consultant in the above areas and was 
an agent of Syntax. 

Max Sirkus, (Sirkus) was the Calendar Clerk of the Su- 
preme Court, New York County, engaged in the operation fo the 
Court Calendars thereof. 

Defendant Chase Manhattan Bank, N.A. was a National A- 
sociation engaged in , inter alia, Electronic Data Processing 
Consulting Services, Systems Design and Analysis and Facilities 
Management to Banks. 

Defendants Willard Gohen and Robert Breakstone Were of- 
ficers and/or employees of Chase. 

Plaintiffs commenced an action against defendants Chase, 
Cohen and Breakstone in Supreme Court, New York County on a- 


bout July 12, 1972. 
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On about December 4, 1973, defendants Chase, Cohen and 
Breakstons and/or others, issued or caused to be issued a 
false, defective Note of Issue and Statement of Readiness al- 
though they knew that the case was not ready for trial, for 
the purpose of obtaining a certain Calendar Part ana Judge 
for the case. 

Plaintiffs' motions to vacate said note and statement 
were decided as follows: to vacate-granted; Jury Trial-not de- 
cided. (A 22,23) 

When plaintiffs' Note of Issue and Statement of Readi- 
nesS Was presented to the Calendar Clerk on about March 17, 
1975, (A 24, 24) it was wrongfully rejected and plaintiffs were 
denied a Jury Trial in said action. 

Plaintiffs commenced the instant action against the 
defendants on about June 10, 1976. 

ARGUMENT 

1. Whether the acts of defendants constitute or rise to 
the status of of violations of plaintiffs’ Constitutional Rights. 
PUINT 12. 

Plaintiffs were wrongfully denied a jury trial in 
the State Action. 


The complaint in the State Action met with the require- 


ments of CPLR 601 (Consolidation of causes of action); CPLR 


4101 & 4102 (c) (Cases provided by law and causes of action' 


arising out of a different set of facts and circumstances) 


lbs 


See City of Syrucuse v. Hogan 234 NY 457; Mishler v. Mishler 
31 Mise 2d 695. 
POINT II 

The Court below erred in restricting its considera- 
ton to the issu: of plaintiffs’ right to a Jury Trial ina 
State Court. 

Although there appears no right to a Jury Trial guaran- 
teed by the Seventh Amendment to the United States" Constitu- 


tion, Olsen v. Trust Company of Chicago 245 F 2d 522, the ac- 


tual issue is whether all of the acts complained of by defen- 


dants ccnstitute or rises to the status ©” —§ violation of 
plaintiffs’ Constitutiorial Rights. 

It appears by a perity of reasoning, that the false 
issuing of the Note of issue and Statement of Readiness with- 
out justification and the wrongful rejection of plaintiffs' 
Note of issue and Statement of readiness by defendants as 
alleged suggest a pattern of operation designed to deprive 
plaintiffs of any semblance of a Fair Trial; of the equal 
protection of the laws; of the privileges and immunities 
and of equal treatment and to discourage plaintiffs’ attempt 
to have thier day in Court. 

It appears also, that the above acts may be coghizable 
under Title 42 U.S.C.A. 1343, 1981, 1985 & 1983. 
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2. Whether the Court below should have exercised Pendent 
Jurisdiction therein. 
Pinant I 

The Court has discretion to exercise Pendent Jurisdiction 

An adverse adjudication does not automatically deprive 
the Ferteral Court of its....jurisdiction. Stler v. Louisville 
&_N.R. Co 213 US 175; Hurn v. Oursler 289 US 238 

It is strongly urged that this Court reverse the judgment 
below 6r,!\in the alternative grant plaintiffs leave to amend their 


complaint. 


CONCLUSION 
The lower Court judgment shoule be reversed, or in the 


alternative, modified to grant plaintiffs leave to amend their 


complaint herein. 


Dated: October 28, 1976 
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ing true copies of same enclosed 
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of the clients represented and the attorneys' designated 
addresses. 
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